MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 268/2018(D.B.)

Shri Ramsare S/o Chaturi Yadav,

Aged : 65 Years, Occu : Nil(Retired),

R/o New Subedar Layout, Mahewada Road,
Nagpur.

Applicant.

Versus

1) State of Maharashtra through
The Principal Secretary,

Ministry of Home,
Mantralaya, Mumbai -400 032.

2) Director General of Police,
Maharashtra State,
Shaheed Bhagat Marg, Kolaba,
Mumbai-400 001(MS).

3) The Commissioner of Police,
Civil Lines, Nagpur.

4) Accountant General Maharashtra,
Civil Lines, Nagpur.

Respondents

Shri A.H.Jamal, Ld. counsel for the applicant.
Shri A.P.Potnis, Ld. P.O. for the respondents.

Coram:- Hon’ble Shri Shree Bhagwan, Vice-Chairman and
Hon’ble Shri M.A.Lovekar, Member (]).
Dated: - 28t September 2022.
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JUDGMENT

Per :Member (]).

Judgment is reserved on 08t September, 2022.

Judgment is pronounced on 28t September, 2022.

Heard Shri A.H.Jamal, learned counsel for the applicant and

Shri A.P.Potnis, learned P.O. for the Respondents.

2. Facts leading to this O.A. are as follows.

In October, 2003 the applicant was attached to Lakadganj Police
Station, Nagpur as A.S.I. One Nishikant Tiwari was also attached to the said
Police Station as a Police Constable. One Ashatai Fulzele filed a complaint
against them that they had demanded bribe from her. Trap was laid by the
A.C.B. They were trapped. Crime No0.3249/2003 was registered against
them under Sections 7, 12, 13(1)(d) r/w 13(2) of the Prevention of
Corruption Act. They were arrested. By order dated 16.03.2003 (Annexure
A-1) they were placed under suspension. Special case no. 04/2004 was
registered against them. They were tried, convicted and sentenced by the
Special Court. Pursuant to this judgment and order dated 18.08.2008 they
were served with a show caused notice. They submitted their explanation.
It was found to be unsatisfactory. Hence, by order dated 04.08.2008
(Annexure A-2) they were dismissed. Period of their suspension till the
date of dismissal was directed to be treated as such. Against their
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conviction and sentence they filed Criminal Appeal N0.98/2008 in the
Hon’ble High Court. During the pendency of the appeal the applicant stood
retired on 31.03.2012 on superannuation. By judgment and order dated
08.01.2015 (Annexure A-3) Criminal Appeal No.98/2008 was allowed by
quashing and setting aside the order of conviction and sentence dated
18.08.2008. The Appellate Court held that the charge was not proved
beyond reasonable doubt. On 24.06.2016 order (Annexure A-4) was

passed as under in respect of the applicant-
-: 3@ :-
SRt e Uisme/9o() /Ml /Am ®en A-a/B9RC/ 9098,
el 0§/08/2098 3T AGL A.WL./ICOW IAI TG A, FAAUD Q.
X .oipsoist (Rstice 39/3/092 Ash Aaifergan) aten =i 08/o¢/R00¢ @
39/3/2092 Eam AaEa SieTasl B Aamoigait daeebRal Ad Teitsteret
BAA Bles FFIYA HoR HAA AR ien e ov/o¢/00¢ A
39/2/2092 WA IqEEIE! HETEis Rell HSR Hoi Ad 3.
On 18.11.2017 the following order (Annexure A-5) was passed-
BRICAA 3@l W3EN/9o(R) /A /Aq Dlen  Aa/B9¢/R098, &
0§/8/09§ 3R AGR A.WL/ICOH IHAIRR AGA AGA, FAAYDG W.IK.FAHSIS

(emties 39/3/2092 st Aaifega) i etied 08/0¢/R00¢ & 39/3/09 Wa=t
AqEER HleTa ‘Gaa Aqegl dqNBRAl Fd TG HAS B FEIR HIR

HAA NE FFARGR (T3 a gwart) 1l AR, AR Al staes 5. W3

-Q/3MR-8/ 9095 919019198 /§ 098/ 908 2.919/09/0909 3=R =i 9030+
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R¢00 = 93030 UeE HeA awlad I Ad TR FHE Dot IACAG it Al
BRI 3L FHDG W3 / 30/ A3nle- 3 /Jafet/TBt-9¢0l9/098 / 0GR 2Mw@R
fties R8/08 /2095 3R Beie IqETEARTANT SR T3 HH FENet JHD JLRA
da= frfdach swrvena Aa sug.

Representations dated 16.05.2017 and 07.09.2017 (Annexure A-6)
made by the applicant went unheeded whereunder the applicant had
claimed all consequential benefits flowing from his acquittal in appeal.
Such benefits were extended to similarly placed Police Personnel viz. Police
Constable Sahadeo Baban Mohod and P.S.I. Santosh Dalpat Patil by orders
which are at Annexures A-7 and A-8, respectively. Nishikant Tiwari who
was the co-accused / co-convict /co-appellant who, like the applicant, had
not attained the age of superannuation was reinstated on 29.02.2016 but
while doing so the period of suspension and dismissal were directed to be
treated as such by the Disciplinary Authority and reinstatement was made
subject to the right of the respondent to initiate Departmental Enquiry. No
Departmental Enquiry, however, was initiated either against Nishikant
Tiwari or the applicant. In this factual background Nishikant Tiwari filed
0.A.N0.806/2015. It was allowed by this Tribunal by judgment and order
dated 13.01.2020. The respondents were directed to pay the full salary for
the period of suspension (after deducting subsistence allowance already
paid therefrom) and the salary for the period during which order of his

dismissal was in subsistence - till the date of his reinstatement. According

0.A.N0.268/2018



to the applicant, in the aforesaid factual background and also having regard

to the legal position governing the issues involved in the matter, he would

be entitled to the following reliefs-

3.

A] To quash and set aside the Orders dated 24-06-2016 and
18-11-2017 issued by the Assistant Commissioner of Police
regarding fixation of pay and treating the said period 04-08-
2008 to 31-03-2012 on duty without giving any benefits, back
wages, consequential benefits, the said period will be counted
for deciding the pension only and benefits viz. wages etc. will not
be given for the said period.

B] Hold that the applicant is entitled to retiral benefits,
revised pension, full backwages, increments, further promotions
and all the consequential benefits as if the impugned suspension
order dated 16-10-2003 issued by the respondent no.3 and
order dated 04-08-2008 dismissing him from the service are not
issued to the applicant.

Respondent no.3 has resisted the 0.A. by filing reply which is at pp.44

to 49, on the ground that acquittal of the applicant was on account of the

benefit of doubt, it was not an honourable acquittal and considering the

nature of allegations the competent authority was fully justified under the
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relevant rules in directing that the period of suspension shall be treated as
such.
4, Order dated 06.04.2016 (Annexure R-1) which gives the complete

chronology, is as under-

A AL JAARR TG A6 & A AN i [0Hes 0.3 . Fbsoet
AA 3MU.H.3¥R/03 HEA 19,92,93(9)(3)|E HEA 93 () ALUBLIRCL
370! IE! SHE Sell Blall. N VG =ist Getics $.90.2003 A Freiter
BT 3Tt Bldl. AR Iegta Biebiat feeties 9§.2.200¢ At Few@ et AL
sifafaa Tt seEntter soTygg sk e © Fed v au e a Yoo/- dsads
o HRCARA 3 G R, 3 e 93(9)(R) FeA i al Reg @ 9000/- IR
45 a d3 7 TR § FES Rren 3reht Bren Foracaa w@isn W FRicE sifaR
3MRA B.q3EN/90(F) /AL /9C0/3R9/00¢,  Rdtis 8.C.R00¢ 3R
RIS AAGA I { et Ivena ekt B

3R it . 3fRad W smrEnitier sy st Jorasen Rgiasa
1.3 e Sisdte Aegy A2 B slict 5.9¢/ o¢ et et smia .
3o R HTs Sisdie AR Alsh Gaties ¢.9.209% Vst eteen sreRn
e AWATFA DA M@, SR NUAR Al TzaA® DA AR @ A PR
TRNAEEAR Retics 39.3.2092 Aot Aateiged et 3.

HERIG, Sl JAARA  URTE  fawer, oww Rl .
AB3R-90¢R/336R/6R /3@ .92 S 9R¢E 3= R (31) #eA Rete=n
RINTAR, AT FAFRIE, AR A (TEIEA 3aeht, Fer AAa, 3ufd Fictas,
TEAW! a AAGA Bgal B A Hlesicicl Ualet) T 9%¢9 Aelie Frma o
(9)(R) FAR AGH Ag!. BISER JHANH A Aea A Geties 8.¢.R00¢ d 39.
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3.2092 Wiaal AAEEA Blctael, BFd AqMgalt dqebRal JAd Fiicwetet
B 5 FEUE FOR HRUIA A 3@, TAD Tl ATHIA HoHBUL FAHCAG
ol ATEA BTN BUAG Aot d Hect HSR Det SR T

5. In addition to the aforementioned chronology, there appears to be no

dispute so far as the following facts are concerned-

(1)

(2)

(3)

(4)

The judgment and order dated 08.01.2015 passed in Criminal
Appeal No.98/2008 has attained finality for want of challenge.
After the order of conviction passed against the applicant and
Nishikant Tiwari was set aside in appeal, the order dated
06.04.2016(Annexure R-1) was directly passed.

There is nothing on record to show that before passing the
order dated 06.04.2016 opportunity of hearing was given to
the applicant.

During pendency of Criminal Appeal No0.98/2008 the applicant
stood retired on superannuation on 31.03.2012. However, the
co-accused Nishikant Tiwari had not attained the age of
superannuation at this point of time. Pursuant to the order
passed in appeal he was reinstated on 29.02.2016 but his
period of suspension and dismissal were directed to be treated
as such. By this order the respondent had also kept their right

of initiating Departmental Enquiry intact.
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(5) However, such Departmental Enquiry was never initiated
either against the applicant or Nishikant Tiwari.

(6) Nishikant Tiwari filed 0.A.N0.806/2015 in this Tribunal. It was
his grievance that period of his suspension and dismissal ought
not to have been treated as such. This Tribunal accepted said
contention and allowed the 0.A.

(7) The judgment dated 13.01.2020 passed by this Tribunal in
0.A.N0.806/2015 filed by the co-accused Nishikant Tiwari
appears to have attained finality. While allowing the O.A. this
Tribunal observed and held-

7.  The legal position is that a Government servant, who
is convicted by the Trial Court and later on acquitted by
the Appellate Court, is entitled to claim backwages if the
departmental inquiry is not conducted by the Department.
As per the legal provisions, even though the applicant was
acquitted in appeal by the Hon’ble High Court, it was open
to the respondents to initiate the departmental inquiry,
but it was not done. The learned P.O. has produced the
letter dated 6/1/2020 forwarded by the Deputy Police
Commissioner, Head Quarters, Police Commissionerate,
Nagpur. In this letter, it is informed that preliminary
inquiry initiated against the applicant was closed,
consequently, there would be no disciplinary inquiry
against the applicant. After reading this letter, it seems

that two buckle numbers of the applicant are mentioned.
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The present buckle number is 5717 and old buckle
number is 391. After reading the letter, it is clear that the
respondents have now decided not to initiate the
disciplinary inquiry. In view of this, what was the reason
to change the buckle number of the applicant is not
explained. Similarly, as decision is taken by the
respondents not to initiate the disciplinary inquiry against
the applicant, it was necessary for the respondents to
decide the nature of the period of suspension and period of
dismissal. As disciplinary inquiry was not conducted
therefore, there is no material available with the
respondents to justify that the applicant was rightly

suspended from the service and his dismissal was also just.

8. The learned counsel for the applicant submitted that
in this situation, in view of the law laid down in Civil
Appeal No0.3339/2019 arising out of SLP (Civil)
No0.100/2016 decided on 1/4/2019 by the Hon’'ble Apex
Court the applicant is entitled for the wages, for the period
of suspension and also for the period of his dismissal and

till his reinstatement in service.

9. We have gone through this Judgment and in para-7 of
the Judgment, the Hon’ble Apex Court has observed as

under -

“7. The point that remains to be considered is whether
the Appellant is entitled to payment of full wages between
1979 and 1987. The Appellant was placed under suspension

on 23.10.1979 and his suspension was revoked on
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21.10.1987. An interesting development took place during
the interregnum by which the disciplinary proceedings were
dropped on 21.03.1983. It is clear from the record that the
Appellant was the one who was seeking postponement of the
departmental inquiry in view of the pendency of criminal
case. The order of suspension was in contemplation of
disciplinary proceedings. By virtue of the disciplinary
proceedings being dropped, the Appellant becomes entitled
to claim full salary for the period from the date of his
suspension till the date of closure of the departmental
inquiry. Thereafter, the Respondents took four years to
reinstate him by revoking his suspension. The order of
suspension dated 23.10.1979 came to an end on 21.03.1983
which is the date on which disciplinary proceedings were
dropped. The Appellant ought to have been reinstated
immediately thereafter unless a fresh order was passed,
placing him under suspension during the pendency of the
criminal trial which did not happen. Ultimately, the
Appellant was reinstated by an order dated 21.10.1987 by
revocation of the order of suspension. Though, technically,
the learned Additional Solicitor General is right in
submitting that the impugned judgment does not even refer
to the LA., we are not inclined to remit the matter to the
High Court at this stage for fresh consideration of this point.
We hold that the Appellant is entitled for full wages from
23.10.1979 to 21.10.1987 after adjustment of the amounts

already paid towards subsistence allowance.”
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10. The Hon’ble Apex Court held that in the matter
before it, as the disciplinary inquiry was dropped,
therefore, the Government servant was entitled for the full
backwages. Once the applicant is acquitted by the Hon’ble
High Court and decision is taken by the respondents not to
conduct disciplinary inquiry, the consequence is that the
action of the respondents treating period of suspension
and period of dismissal as such is absolutely illegal. We,
therefore, hold that the applicant is entitled for the full
backwages as he was prevented by the respondents from
joining duty even after his acquittal by the Hon’ble High

Court.

6. The respondents, on the other hand, have relied on “Vasant

Krushnaji Kamble versus State of Maharashtra and Another 2003]

Maharashtra Law General 606 (Bombay High Court)”. In this case the

facts were set out as under-

2. The case of the petitioner was that he was appointed as a
primary teacher in 1960. He was served with a show cause notice
on August, 19, 1986 inter alia alleging therein that he had issued
forged passing certificates in favour of certain students who had
in fact failed and received certain amounts from them. The
petitioner was, therefore, called upon to give reply. The petitioner
admitted the charge levelled against him. He was also placed
under suspension. No departmental inquiry, however, was
instituted against the petitioner. A criminal case was filed against

him being Criminal Case No. 19 of 1988. He was, however, allowed
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to resume duty in 1996 subject to the result in criminal case. In

1996, the petitioner was acquitted by a criminal Court.

3. On march 8, 2000, again, a notice was issued to the
petitioner to show cause why the period of suspension of the
petitioner, should not be treated "as such” ie. period of
suspension. In reply to the said notice, the petitioner clarified that
though he had admitted the allegations levelled against him and
receipt of the amount from students, it was under duress and
coercion and the admission was not voluntary. By the impugned
order, the period of suspension of the petitioner had been ordered
to be treated as such. It was stated that since the show cause
notice was issued and the petitioner had admitted the allegation,
the period of suspension between 1986 and 1996 must be treated
'as such'. It was also observed that the petitioner was acquitted as

there was no sufficient evidence to connect him with the crime.

It was then held-

5. So far as criminal case is concerned, it is no doubt
true that petitioner was acquitted by a competent Court.
But in our opinion, it was open to the authorities to pass an
appropriate order Kkeeping in mind the provisions of
Maharashtra Civil Services (Joining Time, Foreign Service,
and Payment during Suspension, Dismissal and Removal)
Rules, 1981 (hereinafter referred to as "the Rules"). The
relevant Rule is Rule 72 which provides for reinstatement
of a Government servant after suspension. A specific order

of the competent authority regarding payment of
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allowances etc. and computation of period as spent on duty

is required to be passed. Sub-rules (3) and (5) of Rule 72

are relevant and may be quoted in extenso:

0.A.N0.268/2018

(3) Where the authority competent to order
reinstatement is of the opinion that the
suspension was wholly unjustified, the
Government servant shall, subject to the
provision of Sub-rule (8), be paid the full pay and
allowances to which he would have been

entitled, had he not been suspended.

Provided that where such authority is of the
opinion that the termination of the proceedings
instituted against the Government servant had
been delayed due to reasons directly
attributable to the Government servant, it may,
after giving him an opportunity to make his
representation within sixty days from the date
on which the communication in this regard is
served on him and after considering the
representation, if any, submitted by him, direct,
for reasons to be recorded in writing, that the
Government servant shall be paid for the period
of such delay only such amount (not being the
whole) of such pay and allowances as it may

determine.
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(5) In cases other than those falling under Sub-
rules (2) and (3) the Government servant shall,
subject to the provisions of Sub-rules (8) and (9)
be paid such amount (not being the whole) of the
pay and allowances to which he would have been
entitled had he not been suspended, as the
competent authority may determine, after giving
notice to the Government servant of the
quantum proposed and after considering the
representation, if any, submitted by him in that
connection within such period which in no case
shall exceed sixty days from the date on which
the notice has been served, as may be specified

in the notice". (Emphasis supplied)

7. In the facts and circumstances, though a criminal case
was instituted against the petitioner, and he was acquitted
by the court, keeping in mind the admission in response to
the show cause notice that the allegations were true, if an
order was passed, it cannot be said that such an order
could not have been made by the authority or suspension
was "wholly unjustified".

7. The respondents have also relied on “Krishnakant Raghunath

Bibhavnekar Vs State of Maharashtra and Others.” (Judgment dated

28.02.1997 delivered by the Hon’ble Supreme Court) wherein it is held-

If the conduct alleged is the foundation for
prosecution, though it may end in acquittal on appreciation
or lack of sufficient evidence, the question emerges: whether
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the Government servant prosecuted for commission of
defalcation of public funds and fabrication of the records,
though culminated into acquittal, is entitled to be reinstated
with consequential benefits ? In our considered view, this
grant of consequential benefits with all backwages etc.
cannot be as a matter of course. We think that it would be
deleterious to the maintenance of the discipline if a person
suspended on valid considerations is given full back wages
as a matter of course, on his acquittal, Two courses are open
to the disciplinary authority, viz., it may enquire into
misconduct unless, the self-same conduct was subject of
charge and on trial the acquittal is not on benefit of doubt
given. Appropriate action may be taken thereon. Even
otherwise, the authority may, on reinstatement after
following the principles of natural justice, pass appropriate
order including treating suspension period as period of not
on duty, (and on payment of subsistence allowance etc.)
Rules 72(3), 72(5) and 72(7) of the Rules give a discretion to
the disciplinary authority.

8. In both the judgments sought to be relied upon by the respondents it

is inter alia reiterated that before passing the order of treating the period of
suspension as such opportunity of hearing must be given so as to ensure
observance of principles of natural justice. This has not been done in the
instant case. Therefore, said rulings will not help the respondents. In
addition, the judgment dated 31.01.2020 in 0.A.No.20/2016 filed by the co-

accused Nishikant Tiwari appears to have attained finality. The applicant
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cannot, under the circumstances, be denied benefit of parity. @ These
circumstances and the admitted/undisputed facts of the case lead us to
conclude that the 0.A. deserves to be allowed in the following terms.

Hence, the order.

ORDER

The O.A. is allowed in the following terms-

Order dated 06.04.2016 (Annexure R-1) as well as consequential
orders dated 24.06.2016 (Annexure A-4) and 18.11.2017 (Annexure A-5)
are quashed and set aside. The applicant is held entitled to get full salary
for the period of his suspension (after deducting the subsistence allowance
already received /paid) as well as full salary for the period during which
order of dismissal was subsisting i.e. till the date of his retirement on
superannuation. This payment shall be made within 3 months from today.

No order as to costs.

(M.A.Lovekar) (Shree Bhagwan)
Member (]) Vice Chairman

Dated - 28/09/2022
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde
Court Name : Court of Hon’ble Vice Chairman &

Court of Hon’ble Member (]) .
Judgment signed on : 28/09/2022.

and pronounced on

Uploaded on : 28/09/2022.
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